Electronically Filed

10/7/2019 4:29 PM
Idaho Supreme Court
Karel Lehrman, Clerk of the Court
By: Brad Thies, Deputy Clerk

Patrick N. George (ISB#: 5983)

pat@racineols0n.com
Rachel A. Miller (ISB#: 8991)
rachel@racineolson.c0m

MCINE OLSON, PLLP
P. O.

Box 1391

Pocatello, Idaho 83204- 1 391

Telephone: (208) 232-6101
Fax: (208) 232—6109

Attorneysfor Plaintiﬂ"

IN

THE SUPREME COURT OF THE STATE OF IDAHO

STEVEN FELL and AUDRA FELL,
Husband and Wife

Docket N0. 46993-2019

,

Bonneville County District Court No.

CV-201 8- 1 894

Plaintiffs-Appellants,

V.

FAT SMITTY’S

L.L.C.,

an Idaho Limited Liability Company,
Defendant-Respondent.

APPELLANT’S BRIEF
Appeal from the

District

Court 0f the Seventh Judicial District for Bonneville County
Honorable Joel E. Tingey, Presiding
Nick Crawford (ISB#: 3220)

Patrick N. George (ISB#: 5983)

J.

Rachel A. Miller (ISB#: 8991)

Ryan

RACINE OLSON, PLLP

BRASSEY CRAWFORD, PLLC

P.

O.

Box 1391

Pocatello, Idaho

83204-1391

Telephone: (208) 232-6101
Fax: (208) 232-6109

C. Janis (ISB#: 9601)

345 Bobwhite Court, Suite 215
P.O. Box 1009
Boise, Idaho 83701-1009
Telephone: (208) 344-7300

pat@racineolson£0m

Fax: (208) 344-7077

rachel@racineolson.com

jnc@brassey.net

Attorneysfor Plaintiff-Appellant

icourt@brassey.net

Attorneysfor Defendant—Respondent

TABLE OF CONTENTS
STATEMENT OF THE CASE

I.

............................................................................................... 1

A.

Nature of the Case ............................................................................................................

1

B.

Procedural History ............................................................................................................

1

C.

Statement 0f Facts

............................................................................................................

3

............................................................................................................

6

.......................................................................................................................

6

ON APPEAL
ARGUMENT

ISSUES

II.

III.

A.

Standard 0f Review

B.

The Idaho Dram Shop Act

C.

The plain language of the Dram Shop Act unambiguously applies only t0 causes 0f
Where the furnishing 0f alcohol is alleged to be the proximate cause 0f third-party

action

..........................................................................................................

at

6

Idaho Code § 23-808 ......................................................... 8

injuries ......................................................................................................................................... 9

Idaho case law holds that the

D.

Dram Shop Act

addresses only a proximate cause 0f

injury t0 third parties but does not address all proximate causes 0f injuries.

...........................

12

A

Tavernkeeper’s duty under McGill and Jones is a separate cause 0f action t0 which
the Dram Shop Act does not apply. .......................................................................................... 14
E.

Pursuant t0 statutory construction principles the legislature’s intent was t0 limit the

F.

application 0f Idaho
is

Legislative history

1.

808
2.

to only certain cases.
It is

all

IV.

Code §23-808

t0 only cases

Where the furnishing of alcoholic beverages

the proximate cause of injuries .............................................................................................. 18

shows

it

was

the intent of the legislature to apply Idaho

......................................................................................................

against public policy to protect tavernkeepers with a

cases Where they breach a duty of care.

CONCLUSION

Code §23-

6-month notice provision

18
in

...........................................................................

19

..................................................................................................................

21

TABLE OF AUTHORITIES
Cases
Payonk, 101 Idaho 617, 619 P.2d 135 (1980) .................................................. 12, 13, 17
356, 357 (Fla.1983) .................................................................. 15
Chandler v. Hayden, 147 Idaho 765, 768, 215 P.3d 485, 488 (2009) ............................................ 7
Idaho Dept. ofLabor v. Sunset Marts, Ina, 140 Idaho 207, 211 91 P.3d 1111, 1115 (2004) 6, 7,

Alegria

v.

Allen

Babmb, Ina, 438 So.2d

v.

13, 14, 17

Jones

Starnes, 150 Idaho 257, 259, 245 P.3d 1009, 1011 (201 1) ................... 2, 3, 14, 16, 17, 21

v.

McGill

Frasure, 117 Idaho 598, 601, 790 P.2d 379, 382 (Ct. App. 1990)2,

v.

3, 6, 14, 15, 16, 17,

21

Meade

Freeman, 93 Idaho 389, 462, P.2d 54 (1969) ............................................................... 12
Nevin v. Carlasco, 139 Mont. 512, 365 P.2d 637 (1961) ............................................................. 15
Saint Alphonsus Reg'l Med. Ctr. v. Gooding Cly, 159 Idaho 84, 86—87, 356 P.3d 377, 379—80
v.

(2015) .......................................................................................................................................... 7

Sharp

WH.

v.

Moore, Ina, 118 Idaho 297, 300, 796 P2d 506, 509 (1990) ........................... 15, 17
Group, Ina, v. Bowen, 114 Idaho 531, 757 P.2d 1250 (Ct. App. 1988) ....... 8
Granieri, 133 Idaho 244, 247, 985 P.2d 669, 672 (1999) ............................................ 16
Safeco Ins. C0., 136 Idaho 107, 29 P.3d 943 (2001) ..................................................... 8

Siege] Mobile

Turpen
Vincent

v.
v.

Home

Statutes

Idaho Code § 23-808 ...........................................

1, 2, 3, 8, 9,

10, 11, 12, 13, 14, 16, 17, 18, 19,

21

Other Authorities

RESTATEMENT (SECOND) OF TORTS
RESTATEMENT (SECOND) OF TORTS
Session

Law

1986, ch. 285 §

344 (1965) ............................................................ 15
§§ 3 14A, 344 (1965) ................................................ 15
§

1 .....................................................................................................

ii

18

STATEMENT OF THE CASE

I.

A. Nature 0f the Case
This appeal

by a
law

plaintiff

is

is

solely about a question of law.

Who was

a patron 0f the

whether the notice provision

in all cases against a

differently,

dram shop and

in Idaho’s

a negligence case against a

by another

injured

Dram Shop Act

dram shop where one of

whether a cause of action

It is

its

at

Idaho Code

23-808(5) applies

exists against a tavernkeeper pursuant to

foreseeable injury at the hand 0f other patrons on

Dram Shop Act do

§

The question 0f

patrons injures another patron; or, stated

law, requiring a tavemkeeper t0 exercise reasonable care t0 protect

provisions of the

patron.

dram shop

its

its

Idaho

common

patrons from reasonably

premises — t0 which cause 0f action the

not apply.

B. Procedural History
Plaintiffs—Appellants Steven Fell (“Steve”) and

against Fat Smitty’s, L.L.C.

0n April

First Street Saloon, a bar in

Idaho

were patrons 0f

that Fat Smitty’s

breached

its

reasonably foreseeable injury

2019.1 Fat Smitty’s

Falls.

First Street Saloon.

stabbed Steve multiple times in the

2,

On

Audra

Fell (“Audra”) ﬁled a complaint

was

the

owner and operator 0f

During the evening of November 26, 2016, the Fells
that night,

LaDonna

Hall (“LaDonna”), also a patron,

abdomen While both were on bar premises. The

1,

Fells alleged

duty 0f care to exercise reasonable care to protect Steve from

at the

hands of another patron

at the

bar?

Following discovery and depositions, Fat Smitty’s ﬁled a Motion for

on March

Summary Judgment

2019.3 Fat Smitty’s requested that the district court enter judgment in

its

favor as a

matter of law because (1) the Fells did not comply With the notice provisions of the Idaho

Shop Act

at

Idaho Code

§

23-808(5), which Fat Smitty’s argued applies to

1R.pp. 8-11.
2R.p. 10.
3R.p. 18.

APPELLANT’S BRIEF — Page

1

the

all

cases against

Dram
dram

shops Where an intoxicated person injures a third-party

produce sufﬁcient evidence

plaintiff;

and

(2) the Fells did not

claim that Steve’s stabbing 0n bar premises was

t0 support their

reasonably f0reseeable.4 Fat Smitty’s also ﬁled a Motion t0 Strike Re: Declaration ofAngela
Burke.5

At

the oral argument held

on April

10,

2019, the

district court

Memorandum

Smitty’s Motion t0 Strike.6 In an April 12, 2019

denied from the bench Fat

Decision and Order, the District

Court granted Fat Smitty’s Motion for Summary Judgment solely on the grounds that the notice
provision 0f the Idaho

dram shops where an

Dram Shop Act

at

Idaho Code § 23-808(5) applies t0

all

cases against

intoxicated person injures a third-party plaintiff, and impliedly holding as a

matter 0f law that the tortfeasor was intoxicated.7 The district court did not discuss or address Fat
Smitty’s allegation that the Fells did not produce sufﬁcient evidence t0 support the foreseeability
portion of their claimg

The

district court

the Defendant’s motion for costs

subsequently issued a January 21, 2019 Order granting

0n the grounds

that the

Defendant was the prevailing party.

Whether the notice provision of the Idaho Dram Shop Act applies
where the
protect

its

premises

Jones

plaintiff alleges that the defendant bar

v.

is

breached

its

duty t0 exercise reasonable care t0

a case of ﬁrst impression for this Court. Idaho case law in McGill

Starnes adopts and discusses the

common law

Dram Shop Act

at

R. pp. 29
R. p. 301

6

7
8

v.

Frasure and

duty of general care for tavernkeepers

Idaho Code §23-808.9 Likewise, the Idaho

Shop Act does not mention the common law duty outlined

5

of action

patrons from reasonably foreseeable injury at the hands 0f other patrons 0n the

Without relying on the Idaho

4

to causes

in

McGill and Jones. The

Dram
Fells

& 31.

Tr. p. 10.

R. pp. 305-309.
Id.

9

McGill v. Frasure, 117 Idaho 598, 601, 790 P.2d 379, 382
245 P.3d 1009, 1011 (2011).

APPELLANT’S BRIEF — Page 2

(Ct.

App. 1990); Jones

v.

Starnes, 150 Idaho 257, 259,

respectfully contend that the district court erred in granting

and request the Court reverse the

The plain language of

created

—

that plaintiffs

the Idaho

may have

0f alcoholic beverages

Court ﬁnds Idaho Code

Code
§

§

23-808 shows that the legislature intended

23-808(5) t0 the cause 0f action that the statute

a claim against a

dram shop or

social host

When the furnishing

23-808 to be ambiguous, the legislative history and public policy show

Dram Shop Act

common law

that the notice provision

0f the Idaho

that create a general duty

0f care by tavernkeepers pursuant t0 McGill and Jones

Fells rely

to

alleged to be the proximate cause of damages. Alternatively, if the

is

§

t0 Fat Smitty’s

district court’s order.

0f Idaho Code

limit the notice provision

summary judgment

does not apply t0 the

.

cases

Because the

0n the common law breach 0f general care by the tavernkeeper, rather than the

furnishing 0f alcoholic beverages, as the proximate cause 0f their damages, the notice provision

0f the Idaho

Dram Shop Act

does not apply, and the

district court’s

decision should be reversed.

C. Statement 0f Facts

On the

evening of November 26, 2016, LaDonna Hall, a patron of the First Street Saloon,

owned and operated by Defendant-Respondent Fat

Smitty’s,

LLC, stabbed

Plaintiff-Appellant

Steven Fell multiple times in the abdomen While both LaDonna and Steve were on the porch 0f
the First Street Saloon.

should have

At

the time that

LaDonna stabbed

known of LaDonna’s dangerous

stabbing,

that

“she

often heard

[LaDonna]

wanted

at

11

R. 242. (Declaration of Angela Burke, p.
Id.

(Burke Declaration,

p. 1,

11

3).
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1, 1] 2).

0r

Fat Smitty’s around the time period that

LaDonna say
t0

stab

loudly, in the

someone

and

weeks leading up
didn’t

consequences?“ These statements were made within earshot 0f the

10

LLC, knew

propensities.

Angela Burke was a frequent customer

LaDonna stabbed Steve.” She

Steve, Fat Smitty’s

First

care

to the

about

the

Street Saloon’s

bartender.” Approximately 4 t0 6 months prior t0 Steve’s stabbing, Angela told a female
bartender at the First Street Saloon that the bartender “needed t0 keep an eye 0n
since she likes t0 start ﬁghts and can be a problem if she

In addition to this explicit warning,

is

LaDonna was

different occasions,

a close friend 0f First Street Saloon’s

LaDonna had

and was living with Rachel

at the

Hall

drunk.”13

bartender, Rachel Welker-Mate, t0 the point that Rachel considered

Since the time she was sixteen years 01d,

LaDonna

LaDonna

lived at Rachel’s

like a sister.”

home on

several

time that the subject incident occurred.”

Rachel had witnessed LaDonna engage in several physical altercations prior t0 stabbing

Fell.

On

one occasion, Rachel witnessed LaDonna engage in a domestic altercation With her mother,
Pamela,

Where LaDonna ran

at

Pamela and

tried t0

choke

her,

and had

to

be restrained by

Rachel.” Just one month before the incident, Rachel knew that LaDonna had been removed from
a bar because she got in a yelling match With another customer.” At the time

Fell,

LaDonna stabbed

Jason Dixon was Rachel Welker-Mate’s boyfriend and lived With her.” Just a few hours

before

LaDonna stabbed

Fell later that night

Steve’s

and

LaDonna showed Jason and

Fell,

tried t0 sell

stabbing

was

it

to

further

his

son the knife she used t0 stab

them.”
foreseeable

t0

Fat

Smitty’s

because of the chaotic

atmosphere that existed on the premises Which included a lack of security and general tolerance

0f disorderly conduct 0n

its

premises. Fat Smitty’s

likelihood of disorderly conduct

the night of the incident, as

12

by

knew

0r should have recognized the

third persons in general that

was normally

the case, there

would endanger

R. p. 243 (Burke Declaration, p.

14

R. p. 198 (Welker-Mate Dep., p.6425-12).

15

R. pp. 194, 198-99 (Welker-Mate Dep., p.49220, p.65:2-3, p.67210

16

R. pp. 198-99 (Welker-Mate Dep., p.65210-25, p.66:2-4).

17

R. p. 200 (Welker-Mate Dep., p.7022-14).

18

R. p. 200 (Welker-Mat Dep. 72: 14-22).

19

R. p. 237 (Jason Dixon Dep, p.28).
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1,

1]

patrons.

On

was only one bartender 0n duty and no

Id.

13

its

3).

— p.68z25).

security.” Fat Smitty’s did not

employ any

security personnel.”

The bartenders were never

provided With security training.” Physical ﬁghting was a regular occurrence

was

tolerated. Bartender

Alex Clawson “saw physical

approximately 2-3 times per week.”23

ﬁghts.”
hit

On

He

altercations

at Fat Smitty’s

and

between patrons inside the bar

called police for only approximately one-third of these

one occasion, Steve defended bar manager, Jack Klein, when another patron

tried to

Jack with a pool stick.” Bar managers Lawanna Radford and Jack Klein, contributed to the

disorderly conduct

by frequenting

the bar, drinking alcohol to intoxication, and “ﬂy[ing] off the

handle over stupid things.”26 Rachel Welker-Mate observed Ms. Radford and Mr. Klein several
times

start altercations

with the independent contractors that provided the Karoke music while

under the inﬂuence 0f alcohol.27This culture

at the First Street

Saloon combined with the speciﬁc

knowledge the bartenders had 0f LaDonna’s dangerous propensities made Steve’s stabbing
entirely foreseeable, if not inevitable.

On the

night 0f the incident,

LaDonna engaged

in a physical altercation With her mother,

Pamela, on the porch of the First Street Saloon. The only bartender on duty was Alex Clawson.”
Alex, Rachel Welker-Mate (who although a bartender, was off-duty and a drinking patron on the
night of the incident), Rachel’s boyfriend, Jason Dixon, and Plaintiffs Steve and

t0 the

R. pp. 191-192 (Welker-Mate Dep., pp.37-38).

21

R. p. 207 (Radford Dep., p.31:5-8);

22

R. p. 194 (Welker-Mate Dep., p.47225

23

R. p. 240 (Declaration 0f Alex Clawson, at

— p.

48:13); R. p.
1]

at 115).

Id.

— p.75: 13);

R. p. 244 (Klein Dep., p.74:19

26

R. p. 193 (Welker-Mate Dep., p.43: 14-21).

27

R. p. (Welker-Mate Dep., p.34:5

28

R. pp. 191-192 (Welker-Mate Dep., pp.37-38).

30

240 (Clawson Decl.,

6).

25

29

R. p. 233 (Steve’s Dep., p.51:20

— p.36z7).

R. p. 197 (Welker-Mate Dep., p.58220-22).
Id.

Fell

went

porch to break up the ﬁght.” Steve helped pull Pamela off of Ladonna.” Alex went inside

2°

24

Audra

(Welker-Mate Dep,. p.58z22-24).
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— p.52z6).

to call the police.“ This left

n0 on-duty bar

on the porch. LaDonna then punched Audra
bar.”

When

LaDonna and

Fat Smitty’s

also

knew

knew

LaDonna rushed

the door and put his

LaDonna then stabbed Steve

still

Fell in the face.” Rachel pulled

another person tried t0 exit the bar,

stood between
entry.”

staff to provide security to the

hand out so

Audra back

that person

that

volatile situation

into the

and the door. Steve

LaDonna could not

regain

multiple times With a knife.”

known 0f LaDonna’s dangerous

0r should have

were

that physical altercations

common on

their premises.

propensities.

They

Yet they did nothing

t0

provide adequate security in response to either situation. Instead of having trained security, Fat
Smitty’s relied 0n other drinking patrons t0 assist in breaking up ﬁghts. Fat Smitty’s breached

duty to exercise reasonable care to protect

its

its

patrons from reasonably foreseeable injury at the

hands 0f other patrons.36

ISSUES

II.

Did

ON APPEAL

the district court err in granting Defendant Fat Smitty’s, L.L.C.’s

Summary Judgment?

Is

the district court’s June 21,

motion for costs 0n the basis

that the

Motion

for

2019 Order, granting the Defendant’s

Defendant was the prevailing party also in error?
III.

ARGUMENT

A. Standard 0f Review

“The

interpretation 0f a statute

is

a question 0f law over which

review.”37 “The object 0f statutory interpretation

31

32
33

34
35

(Welker-Mate Dep., p.58225 — p.5922).
Id. (Welker-Mate Dep., p.59:8-10.).
Id. (Welker-Mate Dep., p.59-10-13).
R. p. 230 (Steve’s Dep., p.27:24 — p.28:17).
Id.

(Steve’s Dep., p.28:23

See McGill

37

Idaho Dept. ofLabor

v.

— p.29:14).

Frasure, 117 Idaho 598, 601, 790 P.2d 379, 382 (Ct. App. 1990).
v.

Sunset Marts, Inc, 140 Idaho 207, 211 91 P.3d 1111, 1115 (2004).

Id.
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exercise free

derive legislative intent.”38 “Interpretation

Id.

36

38

is to

we

0f a

statute begins

with the

Whole.“ The “words should be given
must give

”39

“[T]he statute must be construed as a

”42

cc

When

statute is

ambiguous,

Court examines the

behind the

statute,

and the

the time the statute

“When

this

was

statute, the

knew of all

unambiguous, courts must give

is

“T0

ascertain the legislature's intent,

“Courts must construe a statute under

legal precedent

and other

statutes in existence at

passed.”46

Court reviews a

district court’s ruling

employs the same standard properly employed by the
motion.

Summary judgment

is

proper

when

there

is

0n a motion

district court

for

When

summary judgment,

originally ruling

no genuine issue of material

only remaining questions are questions 0f law. This Court liberally construes
favor of the non-moving party and draws

all

39

40
41

42
43

44
45

46
47

district court is

all

fact

on a motion

for

Gooding

Cty.,

159 Idaho 84, 86—87, 356 P.3d 377, 379—80 (2015).

Id.
Id.
Id.

Id.
Id.

Chandler

v.

Hayden, 147 Idaho 765, 768, 215 P.3d 485, 488 (2009)
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and the

summary

not permitted t0 weigh the evidence or t0 resolve controverted

Id.

Ctr. v.

on the

disputed facts in

Id.

SaintAlphonsus Reg'l Med.

it

reasonable inferences and conclusions supported by

the record in favor of the party opposing the motion.”47 In ruling

judgment, the

be void,

context 0f those words, the public policy

statute's legislative history.”45

the assumption that the legislature

will

Court must engage in statutory construction to

this

words of the

literal

none

engaging in statutory construction.”43

ascertain legislative intent and give effect t0 that intent.”44

this

statute so that

the statutory language

effect to the legislature's Clearly expressed intent Without

“[I]f the

and ordinary meanings.”41 “The Court

their plain, usual,

words and provisions of the

effect to all the

superﬂuous, or redundant.

words.

statute's literal

(citations omitted).

factual issues.48 If reasonable people could reach different conclusions or

draw conﬂicting

inferences from the evidence, the motion must be denied.”

B.

The Idaho Dram Shop Act
The Idaho Dram Shop Act

at

at

Idaho Code § 23-808

Idaho Code §23-808 provides as follows:

§ 23-808. Legislative
(1)

The

legislature

ﬁnds

that

it is

ﬁnding and intent—-Cause of action
not the furnishing of alcoholic beverages that

the proximate cause 0f injuries inﬂicted

0f the

legislature, therefore, t0 limit

intoxicated persons and

by
dram shop and

it is

is

the intent

social host liability; provided,

ﬁnds that the furnishing 0f alcoholic beverages may
constitute a proximate cause of injuries inﬂicted by intoxicated persons under

that

the

legislature

the circumstances set forth in subsection (3) 0f this section.

(2)

N0

claim 0r cause 0f action

may be brought by

0r

0n behalf 0f any person who

has suffered injury, death or other damage caused by an intoxicated person
against any person who sold 0r otherwise furnished alcoholic beverages t0 the
intoxicated person, except as provided in subsection (3) 0f this section.

A

who

has suffered injury, death 0r any other damage caused by an
intoxicated person, may bring a claim 0r cause 0f action against any person Who
(3)

person

sold 0r otherwise furnished alcoholic beverages to the intoxicated person, only

The

(a)

intoxicated person

was younger than

the

legal

if:

age for the

consumption of alcoholic beverages
were sold 0r furnished and the person Who sold or furnished the alcoholic
beverages knew or ought reasonably t0 have known at the time the
alcoholic beverages were sold 0r furnished that the intoxicated person was
younger than the legal age for consumption 0f the alcoholic beverages; 0r
(b) The intoxicated person was obviously intoxicated at the time the
alcoholic beverages were sold 0r furnished, and the person Who sold or
furnished the alcoholic beverages knew 0r ought reasonably to have
at the

known that the
(4)(a)
lie

N0

intoxicated person

time the alcoholic beverages

was obviously

intoxicated.

claim 0r cause of action pursuant t0 subsection (3) of this section shall

on behalf 0f the intoxicated person nor on behalf of the intoxicated person's

estate or representatives.

(b)

No

claim 0r cause 0f action pursuant to subsection (3) of this section
0n behalf 0f a person Who is a passenger in an automobile driven

shall lie

48

Siege] Mobile

49

Vincent

v.

Home

Safeco

Group, Inc,

Ins.

v.

Bowen, 114 Idaho 531, 757 P.2d 1250
107, 29 P.3d 943 (2001).

Ca, 136 Idaho
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(Ct.

App. 1988).

by an

intoxicated person nor on behalf 0f the passenger's estate or

representatives.

(5)

N0

person

claim 0r cause 0f action

who

may be brought under

this section against a

sold 0r otherwise furnished alcoholic beverages to an intoxicated

person unless the person bringing the claim or cause 0f action notiﬁed the person

who

sold or otherwise furnished alcoholic beverages t0 the intoxicated person

within one hundred eighty (180) days from the date the claim 0r cause of action
arose by certiﬁed mail that the claim or cause 0f action would be brought.

(6)

For the purposes 0f

this section, the

deﬁned

term “alcoholic beverage”

shall include

Code, beer as deﬁned in
section 23-1001, Idaho Code, and wine as deﬁned in section 23-1303, Idaho
Code.
alcoholic liquor as

in section 23-105, Idaho

[Bold Added]

C.

The

Dram Shop Act unambiguously applies only to causes 0f
where the furnishing 0f alcohol is alleged t0 be the proximate cause 0f third-

plain language of the

action

party injuries.
Idaho Code §23-808

law general duty

where

injuries.

unambiguous

that a business

furnishes

it

is

in

its

intent t0

owner has always had

its

from the

0f alcoholic beverages

may

The

from dangerous circumstances

that has

statute provides that

common law

always been owed by

third-party

business owners as described in

“the furnishing

constitute a proximate cause 0f injuries inﬂicted

persons.” This did not eliminate 0r place limits on the

common

patrons t0 include those situations

liability for these

Subsection (1) to create, or include, a cause of action.

by intoxicated

duty 0f protecting patrons

this type

of business owner, but

it.

Respectfully, the district court erred in interpreting Idaho

summary judgment
whole. The

liability

alcohol t0 an intoxicated person (or to a minor) leading t0

Idaho Code §23-808 simply expands

instead added t0

t0

expand

Code §23-808 and granting

against the Fells because the district court did not construe the statute as a

district court

focused 0n the provision in Subsection (1) stating that
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“it is

the intent 0f

the legislature, therefore, t0 limit

dram shop and

cannot be taken out of context of the Whole
that

it is

addressing (and restricting)

is

social host liability.”50

statute.

Subsection (1) makes

When dram shops and

social hosts

However
it

this provision

plain that the liability

may be found t0 be

the

proximate cause 0f injuries t0 third persons by the act 0f furnishing alcoholic beverages.
Subsection (1) 0f Idaho Code §23-808 states this in two places.
“[t]he legislature

ﬁnds that

it

It

provides in the ﬁrst line that

not the furnishing 0f alcoholic beverages that

is

proximate cause 0f injuries inﬂicted by intoxicated persons.
in Subsection (1) that “the furnishing 0f alcoholic

.

..” It

beverages

is

then provides further

may

the

down

constitute a proximate

cause 0f injuries by intoxicated persons” under certain circumstances. Nowhere does the

and

statute provide that the limitations

dram shop or
(1), the

—

social host

cause of action

are only

When

it is

must be given

may be

.

outlines apply t0 all cases

As

and therefore the limitations and

may be

emphasized in Subsection

dram shop 0r

social host.

The cause of action

liable or

it

proximate cause 0f injuries.

may be brought under

Idaho Code § 23-808

0r social hosts

treating with

further

is

to the

claim 0r cause of action
t0 is

liable or the

the furnishing 0f alcoholic beverages

This construction
notice

may be

restrictions that

stated in Subsection

restrictions

it

outlines

a proximate cause 0f injuries.

(5)

— which provides

However, Subsection

this section....”

that Section

Where the

The

(5) begins

section that

23-808 outlines

found to be the proximate cause of injuries

is

180 days’

that

with “[n]0

it is

referring

when dram shops

t0 third persons

by

the act 0f furnishing alcoholic beverages. In short, the statute makes n0 attempt to address the
situations

where a patron

is

intoxicated. That protection

50

injured

was

R. p. 308.
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by a dangerous customer who may or may not be drinking or

left

unchanged

in

common

law.

0n Subsections

Additionally, the district court erroneously relied

(2)

and

(3) Without

construing the statute as a Whole.“ Subsection (2) states that “n0 claim 0r cause 0f action

brought by a [plaintiff
person

who

Who

suffered damages] caused

by an intoxicated person

may be

against any

sold 0r otherwise furnished alcoholic beverages to the intoxicated person, except as

provided in Subsection (3) 0f this section.”
Subsection (3) provides that “[A plaintiff
intoxicated person,

may

who

suffered

damages]

bring a claim 0r cause of action against any person

otherwise furnished alcoholic beverages t0 the intoxicated person, only
apply.

caused by an

However, the conditions outlined

in Subsection 3(a)

if. ...”

who

sold 0r

certain conditions

and 3(b) relate to the furnishing of

alcoholic beverages.52

Subsections (2) and (3) cannot be read out 0f context 0f Subsection (1)
action and conditions that are outlined in I.C. § 23-808

is

when dram shops

—

that the cause

0r social hosts

0f

may

be found t0 be the proximate cause of third-party injuries by the act of furnishing of alcoholic
beverages. Nowhere does the statute provide, as the

an intoxicated person

at the

district court held, that if the assailant

“was

time 0f the incident, § 23-808 applies.”53 Idaho Code § 23-808 does

not apply the conditions of Section 23-808(5) t0

all

acts

by dram shops

hosts that

may

proximately cause a third party injury.

Idaho Code § 23-808 unambiguously and pursuant to

its

plain language limits the notice

provision 0f Subsection 5 t0 the speciﬁc cause of action that the statute creates. In the Fell’s

Complaint, they do not allege that the injury was due t0 furnishing alcohol; nor do they either
expressly or impliedly invoke Idaho

51

52

§

23-808. The Complaint clearly indicates that

R. p. 308.

Section (3)(a) discusses the furnishing of alcoholic beverages to a minor; and subsection (3)(b) discusses the

furnishing of alcohol to a person that
53

Code

R. p. 308.
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is

obviously intoxicated.

LaDonna was

a dangerous person, that Fat Smitty’s

remove her from

knew

she was a danger t0 others but did not

the premises nor d0 anything else t0 protect the bar’s other patrons. Because the

were proximately caused by Fat Smitty’s furnishing 0f

Fells did not allege that their injuries

alcoholic beverages to an intoxicated person, Idaho

Code §23-808 does not

apply, and the Fells

respectfully request the Court to reverse the district court’s decision.

D. Idaho case law holds that the

Dram Shop Act

addresses only a proximate cause 0f
proximate causes 0f injuries.

injury t0 third parties but does not address

all

The Idaho Dram Shop Act codiﬁed

law

impose

liability

0n dram shops and

be a proximate cause 0f injuries
Idaho Code

§

it

..

to statutorily create a cause

had previously held

v.

It

was a

direct legislative response t0

from the

legal theory

behind the Meade decision was that

tortious or unlawful acts of the

consumer and

too remote to be considered a proximate cause.”56

Meade.

It

Meade

v.

vending 0f intoxicants cannot be a proximate cause 0f

consumption of intoxicants that constitutes the proximate cause 0f damage
resulting

may

under certain circumstances.

Payonk.54 The Alegria Court explained that in

that “the

The

of action to

the furnishing of alcoholic beverages

23-808 was passed into law in 1986.

t0 a third person.”55

damage

when

social hosts

t0 third persons.

Idaho Supreme Court case Alegria

Freeman,

prior case

determined that the tavemkeeper, like

all

that the

it

was

“the

t0 third parties

vending of intoxicants

is

The Alegria Court, however, overturned

other actors, should not be excused from the

general duty t0 “use reasonable care to avoid injury to the other person in any situation in which

it

could be reasonably anticipated or foreseen that a failure t0 use such care might result in such

injury.”57

The Alegria Court

therefore found that in

intoxicants can be “the proximate cause 0f

damage

54

Alegria

55

Alegria, 101 Idaho 617, 618, 619 P.2d 135, 136, citing

56
57

v.

some circumstances

t0 third parties resulting

the

vending 0f

from the

tortious 0r

Payonk, 101 Idaho 617, 619 P.2d 135 (1980).

Id.

Alegria, 101 Idaho 617, 619, 619 P.2d 135, 137.
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Meade

v.

Freeman, 93 Idaho 389, 462, P.2d 54 (1969).

unlawful act 0f the consumer.”58 Particularly,

it

held that a jury should be allowed to determine

Whether a tavernkeeper could reasonably have foreseen Whether the sale of intoxicants

Which knew 0r should have known

t0

t0 a

minor

be intoxicated was a proximate cause of injury to a third

party.” (Plaintiff’s deceased had been killed in an automobile accident involving an intoxicated

minor).

Then

the Idaho

some speciﬁc
beverages

may be

in

1986 codiﬁed the holding in Alegria but attached t0

The Dram Shop Act speciﬁed

limitations.

the drinking age

t0

Dram Shop Act

a proximate cause 0f injuries only

When

that the

furnishing of alcoholic

(1) alcohol is served t0 persons

notice

is

under

OR When alcohol is served to an adult and the vendor knew 0r ought reasonably

have known that the intoxicated person was obviously intoxicated; I.C

When

it

§

23-808(3)

AND

(2)

given t0 the vendor within 180 days from the date the claim arose. LC. § 23-

808(5).“
In Idaho Dept.

discussed the

ofLabor

v.

Dram Shop Act.“

cause” because the

Sunset Marts, Inc. (“Sunset Marts”), the Idaho Supreme Court
explained that the

It

Dram Shop Act

provides that

C“

The Sunset Marts Court

also

by intoxicated persons”

emphasized

that the

0f alcoholic beverages ‘may constitute a proximate cause,’ not

58

59
6°

“Act

9

may

under certain

states that the furnishing

‘shall constitute the

proximate

Alegria, 101 Idaho at 621, 619 P.2d at 139.
Id.

The Dram Shop Act speciﬁed a few other

conditions, including that a

furnishing 0f alcoholic beverages if the injured party

of an intoxicated person. LC. § 23-808(4)(a)
61
Idaho Dept. ofLabor v. Sunset Marts, Inc.
62

addresses proximate

the furnishing 0f alcoholic beverages

constitute a proximate cause of injuries inﬂicted
circumstances.62

“Dram Shop Act

Sunset Marts, 140 Idaho 207, 21
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was

dram shop could not be held

& (4)(b).
,

liable for the

either the intoxicated person 0r a passenger in the vehicle

140 Idaho 207, 91 P.3d 1111 (2004).

91 P.3d 1111, 1115 (2004), citing I.C. § 23-8080).

more than one

cause’” because “it has long been the law in Idaho that there can be

proximate cause 0f an injury.”63

The

analysis in the Sunset

Dram Shop

Act.

It

(Italics in the original).

Marts case

is

consistent with the plain language of the Idaho

creates only one cause of action that imposes liability

However, the Dram Shop Act does not outline or
liability

limit all causes

0n the tavernkeeper.

of action that

may impose

on a tavemkeeper.

The

Fells did not bring a cause

of action under the Idaho

Dram Shop

Act.

They did not

allege that the furnishing 0f alcoholic beverages t0 a person obviously intoxicated proximately

caused their

injuries. Therefore, the notice

Dram Shop Act

does not apply because the Fells did not bring a claim 0r cause of action

pursuant t0 Idaho Code § 23-808.
that there can

provision stated under Subsection (5) of the Idaho

As

stated in Sunset

Marts

“it

has long been the law in Idaho

be more than one proximate cause 0f injury.”64 Consistent with that

Fells alleged injury pursuant t0 the

tavernkeeper’s breach of

its

common

law created in McGill and Jones that

duty to exercise reasonable care to protect

its

maxim

the

was

the

it

patrons from

reasonably foreseeable injury by other patrons 0n the premises that proximately caused the Fells’

Because the Fells did not plead a Dram Shop cause 0f

injury.

action, they request the Court t0

reverse the district court’s grant 0f summary judgment against them.

E.

A

Tavernkeeper’s duty under McGill and Jones
Dram Shop Act does not apply.

is

a separate cause 0f action t0

which the

As

stated in the Sunset

injuries to third persons

decided after the Idaho

63

64
65

by

Marts

case, the

Dram Shop Act

intoxicants and not the proximate cause.

Dram Shop Act was

passed in 1986.65

Id.
Id.

McGill

v.

Frasure, 117 Idaho 598, 790 P.2d 379 (Ct. App. 1990).
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It

McGill

v.

Frasure was

outlined another, separate cause

0f action from the
intoxication

The

is

Dram Shop

Act, for the injury of third persons

not an element) that

plaintiff in

is

Wholly unrelated

t0 the

Dram Shop

McGill was physically assaulted and injured

by bar patrons (Where
Act.

in a Pocatello bar

by another

customer.“ McGill alleged that the owner 0f the bar “negligently failed in his duty as a business

owner

t0 use reasonable care for her protection.”67

verdict in favor of the defendant.“ In

At

trial,

the district court granted a directed

decision, the appellate court outlined the duty that Idaho

its

tavernkeepers have regarding the safety of their patrons.

It

held that while a tavernkeeper

an insurer of safety of his patrons, the tavernkeeper owes them

[its

is

“not

patrons] a duty t0 exercise

reasonable care t0 protect them from reasonably foreseeable injury at the hands 0f other

patrons?” McGill explained
0r should have

that the risk

known 0f the dangerous

also discussed that “foreseeability can

proprietor

knew 0f

of harm

is

foreseeable

when

the tavernkeeper

“knew

propensity 0f a particular patron.”70 The McGill Court

be shown by proving

that,

based 0n past experience, a

0r should have recognized the likelihood of disorderly conduct

by

third

persons in general which might endanger the safety of the proprietor's patrons.“ The McGill

Court did not speciﬁcally adopt or reject
case before

66
67
68

69
70
71

it

no evidence was submitted

1d,,

117 Idaho

at

599, 790 P.2d at 380.

Id.,

117 Idaho

at

600, 790 P.2d at 381.

Id.,

117 Idaho

at

599, 790 P.2d at 380.

Id.
Id.

,

,

117 Idaho
citing

Id., citing

at

Nevin
Allen

344 (1965).
72
Id. The Fells

601, 790 P.2d at 382, citing
v.

v.

this

second foreseeability

in support

test

simply because in the

of the second test.”

RESTATEMENT (SECOND) OF TORTS

§§ 3 14A, 344 (1965).

Carlasco, 139 Mont. 512, 365 P.2d 637 (1961).

Babrab, Ina, 438 So.2d 356, 357 (Fla.1983) and

RESTATEMENT (SECOND) OF TORTS

§

also respectfully request the Court to expressly adopt this second foreseeability test discussed in

McGill. Pursuant t0 Sharp v. W.H. Moore, Ina, 118 Idaho 297, 300, 796 P2d 506, 509 (1990), it is appropriate for
the appellate court to “pass upon and determine all the questions 0f law involved in the case presented upon such
appeal, and necessary to the ﬁnal determination 0f the case” even if the underlying decision is 0n summary

judgment rather than judgment rendered after trial. Whether the second foreseeability test applies Will be a question
of law that is necessary t0 the ﬁnal determination 0f this case. It was discussed With favor in McGill but not
expressly adopted because the McGill facts did not support this test of foreseeability. This present case before the
Court does support this general test of foreseeability and was an issue raised in the summary judgment pleadings in
front of the district court. (See R. pp. 141-146; R. 31). If a dram shop tolerates disorderly conduct on its premises
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Despite the fact that the assault in McGill took place
cites the

Idaho

Dram Shop

proximate cause 0f the

Act, Idaho

Code

plaintiff’s injuries.

and

restrictions set forth in the

The next case
plaintiff

that discusses the

a bar, McGill never mentions 0r

23-808, or Whether the furnishing 0f alcohol was a

§

McGill provides a duty

proximate cause of injuries for third persons that
limitations

at

is

not related to the Idaho

Dram Shop

Idaho

for tavernkeepers

McGill standard

and a

Dram Shop Act or the

Act.

is

Jones

v.

Starnes.” In Jones, the

sued a bar, but signiﬁcantly, the plaintiff was not a patron of the bar and the assault did

not occur 0n the bar premises.“ The Jones Court therefore held that the bar did not have a duty

under McGill and afﬁrmed summary judgment in favor of the bar.” The Jones Court only
addressed the Idaho

Dram Shop Act

did not apply because there

was obviously

as

they

knew

Dram Shop Act

is

obvious in

plaintiff, the

McGill

also

that the defendant bar “furnished

its

two separate causes 0f action with

restrictions 0r limitations to the

of action together

that the Idaho

0r should have reasonably

The Jones Court

of proof. In ﬁnding against the

different burdens

Dram Shop Act

when

intoxicated.”76

Dram Shop Act

standard and the

and found

was n0 evidence presented

alcoholic beverages t0 the assailant

assailant

in a footnote,

known

that the

treatment 0f the McGill
different elements

and

Jones Court does not apply the

analysis.

It

does not link the two causes

at all.

However, the Jones Court was express

in

its

holding that “every person, in the conduct 0f

his or her business, has a duty t0 exercise ordinary care t0 prevent unreasonable, foreseeable

0f harm

risks

and

fails t0

t0 0thers.”77

The Jones Court explained

provide adequate security, then

it is

that Idaho places a further duty

foreseeable that a patron 0n

its

the hands 0f another patron.
73

74
75

76
77

Jones v. Starnes, 150 Idaho 257, 259, 245 P.3d 1009, 1011 (201
Id., 150 Idaho at 261, 245 P.3d at 1013.
Id., 150 Idaho at 264, 245 P.3d at 1016.
Id., 150 Idaho at 260, 245 P.3d at 1012.
Id.

,

citing

Turpen

v.

1).

Granieri, 133 Idaho 244, 247, 985 P.2d 669, 672 (1999).
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premises

may

suffer bodily

on

harm

at

tavernkeepers “t0 protect

0f tavemkeepers

is

the

its

patrons from injury

same duty

all

by other patrons 0n

the

premises?“ This duty

owners 0f buildings and property have, which

duty t0 exercise reasonable care t0 protect

its

is

a general

patrons and customers from foreseeable injury

whether from a condition 0n the land 0r from the hands of a third person. (See Sharp

Moore, Ina, holding

that the

owner 0f a business building

protect the plaintiff, a female

in

v.

W.H.

Boise had a general duty 0f care t0

employee of a commercial tenant of the building, from foreseeable

injury at the hands 0f third-party intruder that entered the building and raped her.).79

The Idaho Dram Shop Act did not abolish
to protect its patrons

Shop Act apply

its

the general duty 0f care that a tavernkeeper has

from reasonable foreseeable injury 0n

restrictions t0 a cause

premises; nor did the Idaho

its

Dram

of action by a plaintiff for injuries for the breach 0f the

tavernkeeper’s general duty 0f care. This Court should

ﬁnd

as the Alegria Court

found — that

tavernkeepers, like any other business owner, should not be excused from the general duty t0

“use reasonable care t0 avoid injury t0 the other person in any situation in which

it

could be

reasonably anticipated 0r foreseen that a failure t0 use such care might result in such injury.”80

Idaho case law has been explicit under Sunset Marts that Idaho Code § 23-808 outlines
only a proximate cause 0f injuries for plaintiffs injured by intoxicated persons. In McGill and
Jones, Idaho’s appellate courts have also carefully outlined a separate cause of action against

dram shops and

for plaintiffs that

have been injured by bar patrons (Where intoxication in not a

speciﬁed element). The McGill and Jones cases outline entirely different elements and burdens

and does not anywhere

relate 0r apply the

applies 0r even hints that the

Dram Shop

where the beneﬁts of the Dram Shop
78

79

Id., citing

Sharp

McGill

v.

Idaho

Dram Shop

act t0 its holdings. Neither case

act’s notice provision applies to ordinary negligence

act are not invoked. This Idaho case

Frasure, 117 Idaho 598, 601, 790 P.2d 379, 382 (Ct.App.1990).

W.H. Moore, Ina, 118 Idaho 297, 300, 796 P.2d 506, 509 (1990).
80
Alegria v. Payonk, 101 Idaho 617, 629 619 P.2d 135, 138 (1980).
v.
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law

is

further evidence

that Idaho appellate courts

cause 0f action With

The

outlines.

its

have previously understood the Idaho

restrictions

and conditions limited

Fells request the Court to expressly

make

Dram Shop Act t0 be

t0 only the cause

this

a separate

0f action that

holding and reverse the

it

district

court’s decision.

Pursuant t0 statutory construction principles the legislature’s intent was t0 limit the
application 0f Idaho Code §23-808 t0 only cases where the furnishing 0f alcoholic
beverages is the proximate cause 0f injuries.

F.

The

Fells’ position is that the plain

language 0f Idaho Code §23-808 unambiguously

When

the furnishing 0f alcohol

is

alleged t0 be the proximate cause of injuries. Alternatively, if the Court ﬁnds that the statute

is

provides that the notice provision at Subsection 5 only applies

ambiguous, then legislative history and good public policy show that
t0 limit the notice provision

beverages

1.

is

it

was

the legislative intent

0f Subsection (5) t0 cases Where the furnishing 0f alcoholic

alleged t0 be the proximate cause 0f injuries.

Legislative history shows

was the

it

intent of the legislature t0 apply Idaho

Code

§23-808 t0 only certain cases.
In Session

Law

1986, ch. 285 §

1,

which passed the Idaho Dram Shop Act

§23-808 into law, the legislature stated that the
shop and social host

when

liability, t0 establish

a cause 0f action

“limit certain

may be

dram shop and

brought.

new

section

was added

certain

81

When an

Idaho Session

Law

7’81
.

is

1986, Chapter 285, §

18

dram

(Italics

added).

The very purpose of the

statute is t0

1,

dram shop and

its

social host

involved in an assault. Rather, the purpose was t0 limit

social host liability.

APPELLANT’S BRIEF — Page

t0, “limit certain

social host liability.” Consequently, the district court erred in

intoxicated person

dram shop and

Idaho Code

a state policy in respect to such liability, and to provide

interpretation that the notice provision in Subsection (5) limits all

liability

at

The session law

attached to

Addendum.

also states that the purpose of the

when

statute is “t0 provide

a cause 0f action

—

a speciﬁc cause 0f action
alcoholic beverages

Code §23-808
is

is

may be

brought.”82 Clearly, the statute

the imposition 0f liability

was

creating

on dram shops When the furnishing 0f

alleged to be the proximate cause of injuries.

The

0f Idaho

restrictions

are therefore limited t0 the cause of action that the statute created. Additionally,

and

the speciﬁcations of Subsections (3), (4),

speciﬁed in Subsection

(1)],

may be

“when a cause 0f

(5) that outline

it

action [as

brought.” Subsection (5) simply does not apply or limit all

causes 0f action against dram shops.

The

legislative history also clariﬁes that

‘dram shop’ and social host

liability in the

it

was adding

0f alcoholic beverages. The

dram shops may have
The

0f action did not

LaDonna

failed t0 protect or

statute

liability that the statute

was never intended

warn

arise

due

It

is

their patrons

cases

all

to address all liability that

when

it

0f a known danger. This had nothing t0 do with the service
train, supervise, protect,

0r warn.

where they breach a duty of care.

interpretation of the Idaho

all

public policy and

was not

cases against

Act notice requirements
intentionally over-serve

83

was addressing

or anyone else in the bar. Fat Smitty’s negligence occurred

Subsection (5) to

82

added).

against public policy t0 protect tavernkeepers with a 6-month notice

provision in

An

(Italics

t0 Fat Smitty’s overserving, underserving, or

0f alcohol and everything t0 d0 with Fat Smitty’s failure t0
2.

t0 limit certain

t0 their patrons.

Fells’ cause

failing to serve

law

serving 0f alcoholic beverages.”83

Again, this statement unambiguously links the dram shop
t0 the serving

t0 the “existing

Dram Shop Act

dram shops

its

that involve

the intent 0f the legislature.

in all cases against

to apply the

an intoxicated person

dram shops would

patrons with alcohol so as t0 limit

— 1986 Daily Data Final
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Edition, attached to

is

in

not good

The application 0f the Idaho Dram Shop
incentivize the

its liability

Id.

Legislative History

6-month notice provision

Addendum.

dram shop

to

even when a proximate

cause of injury to the plaintiff was a failure 0f the tavernkeeper to exercise reasonable care t0
protect

that

its

patron.

Such an

would provide

interpretation

t0

dram shops a protection

t0 liability

no other building owner or shop owner enjoys. A11 building and shop owners, including

tavernkeepers,

owe

their patrons a duty t0 exercise reasonable care to protect their patrons

foreseeable injury 0n

which

cuts off

alcohol to

its

its

premises.“
that

its liability

A tavernkeeper

from

should not beneﬁt from a notice limitation

no other shop owner has simply because the tavemkeeper serves

patron. Surely, this result

is

not what the legislature intended.

Furthermore, the reasons for a 6-month notice provision for causes 0f action Where the
furnishing of alcoholic beverages

t0 causes

protect

its

customers from foreseeable injury 0n
is

that pursuant t0 the

for injuries to a third person

(2)

where the

shop case

the proximate cause of injuries to third persons d0 not apply

0f action where a tavernkeeper’s (0r shopkeeper)

The primary difference

and

is

is

where

its

assault did not occur

premises

Dram Shop

(1) the injured

failure t0 exercise reasonable care t0

person

is

the proximate cause 0f injuries.

Act, a tavernkeeper can be held liable

is

not the tavern’s patron 0r customer;

on the tavern’s premises. The

many

instances, will not

have notice

accident will have occurred

that

away from

Sharp

v.

tavemkeeper,

the tavernkeeper’s premises.

Timely notice by the

and claim

may be

the only

that allows the tavernkeeper the ability to timely prepare a defense, interview

potential witnesses,

84

this case, the

one of its patrons injured another person because the

potential plaintiff t0 the tavernkeeper 0f the plaintiff’s injury

mechanism

example 0f a dram

where an intoxicated person leaves the tavern and then operates a motor vehicle

While intoxicated and injures a third person in motor vehicle crash. In
in

classic

and contact

W.H. Moore,

Inc.,

its

insurance, etc.

118 Idaho 297, 300, 796 P.2d 506, 509 (1990) (Holding that the owner 0f a business

building in Boise had a general duty of care t0 protect the plaintiff, a female employee 0f a commercial tenant of the
building,

from foreseeable injury

at the
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hands of third-party intruder that entered the building and raped hen).

In comparison, the cause of action outlined in McGill that requires a tavernkeeper to

exercise reasonable care to protect

its

patrons from foreseeable injury 0n

need the same notice provision. McGill and Jones are clear
protect

its

own

its

premises does not

that a tavernkeeper only has a duty t0

patrons from foreseeable injury at the hands of other patrons on

Under a McGill cause of action

the tavernkeeper has custody

surrounding environment. Whereas in a typical

its

premises.“

and control over the patrons and the

Dram Shop Act

case, the tavernkeeper does not

have that same custody and control. Under a cause of action pursuant to McGill and Jones a
tavernkeeper does not need notice of the plaintiff’s claim because the assault Will necessarily

have occurred on the tavernkeeper’s property against one of the tavernkeeper’s patrons.

The
all

district court’s interpretation

cases against a

legislature

court’s

and

is

dram shop

bad public

summary judgment

of Idaho Code

The

23—808 to apply the notice provision to

an intoxicated person was not the intent of the

that involve

policy.

§

Fells respectfully requests the Court reverse the district

decision.

IV.

CONCLUSION

Pursuant to the foregoing, the Fells respectfully request the Court reverse the
court’s

summary judgment

decision and the award of costs.

The

district

Fells also request the Court to

explicitly adopt the general foreseeability test discussed in McGilZ.

DATED this 7th day of October, 2019.
RACINE OLSON, PLLP

Mam
RACHEL A. MILLER

85
Jones v. Starnes, 150 Idaho 257, 261, 245 P.3d 1009, 1013. (The Jones Court was particular in ruling that the
McGill standard did not apply to the plaintiff before it because (1) the Jones plaintiff was not a patron of the bar; (2)
there was no evidence that the assailant was a patron of the bar; and (3) the assault did not occur 011 the bar

premises.)
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I

HEREBY CERTIFY that 0n the 7th day 0f October, 2019,

served on the person(s) listed below through the iCourt system:

J.

Nick Crawford

jnc@brassey.net

BONNIE K. HILL
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CHAPTER 284
(3.3. No.

1453)

AN ACT
APPROPRIATING MONEYS T0 THE SUPREME COURT FOR FISCAL YEAR 1987;
EXPRESSING LEGISLATIVE INTENT WITH RESPECT T0 CERTAIN EXPENDITURES; AND EXPRESSING LEGISLATIVE INTENT WITH RESPECT T0 MAGISTRATE POSITIONS.
-

Be It Enacted by the Législature of the State of Idaho:

SECTION 1. There is hereby appr0priated to the Supreme COurt the
following amounts, from the listed accounts, for the period July 1,
1986, through June 30, 1987:
FROM:
$10,329,800
General Account
77,800
Interagency Billing and Receipts Account
TOTAL
$10,407,600
'

SECTION 2. It is legislative intent that of the amount appropri—
ated in Section 1, an amOunt not to exceed $2,500 may be used at the
discretion of the Chief Justice, and an amOunt not to exceed $1,000
may be used by each of the other justices to assist in defraying
expenses relating to or resalting from the discharge of their official
it
is
Further,
duties and the official duties of the Supreme COurt.
legislative intent that an amount, not to exceed $1,000 of the amounts
approPriated in Section 1, may be used at the discretion of the Chief
Judge of the Court of Appeals to assist in defraying expenses relating
his official duties and the
to or resulting frOm the discharge of
official duties of the COurt of Appeals. Such moneys shall be
accounted for solely on the itemized certificate of the Chief Justice
the Supreme Court and the Chief Judge of the Court of Appeals
of
respectively, and shall be exempted from provisions of Chapter 36,
Title 67, Idaho Code, and Section 67-3516, Idaho Code.

SECTION 3. It‘is legislative intent that of the amoﬁnt appropriated in Section 1, $69,100 shall be allocated by the Supreme C0urt for
upgrades of nonléwyer magistrate positions to lawyer magistrate posibe based on factors of need,
tions, and that such upgrades- will
including case load, county population, numbers of resident attorneys,
circuit coverage from other caunties and consolidation of positions.
Approved April

3,

1986.

CHAPTER 285
(5.8. No. 1439, As Amended)
AN ACT
RELATING T0 THE FURNISHING 0F ALCOHOLIC BEVERAGES; AMENDING CHAPTER 8,
TITLE 23, IDAHO CODE, BY THE ADDITION 0F A NEW SECTION 23-808,

-

’
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IDAHO CODE, T0 LIMIT CERTAIN DRAM SHOP AND SOCIAL HOST LIABILITY,
TO ESTABLISH A STATE POLICY IN RESPECT T0 SUCH LIABILITY, AND T0
PROVIDE WHEN A CAUSE 0F ACTION MAY BE BROUGHT; AND DECLARING AN
EMERGENCY.
Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 8, Title 23, Idaho Code, be, and the same
hereby amended by the addition thereto of a NEW SECTION, to be
known and designated as Section 23-808, Idaho Code, and to read as
follows:
is

23-808. LEGISLATIVE FINDING AND INTENT -— CAUSE 0F ACTION. (1)
The legislature finds that it is not the furnishing of alcoholic beverages that is the proximate cause of injuries inflicted by intoxicated persons and it is the intent of the legislature, therefore,
to
limit dram sh0p and social host liability; provided, that the legislature finds that the furnishing of alcoholic beverages may constitute
a proximate cause of injuries inflicted by intexicated persons under
the circumstances set forth in subsection (3) of this section.
(2) No claim or cause of action may be brought by or on behalf of
any person who has suffered injury, death or other damage caused by an
intoxicated person against any person who sold or otherwise furnished
alcoholic beverages to the intoxicated person, except as provided in
subsection (3) of this section.
(3) A person who has suffered injury, death or any other damage
caused by an intoxicated person, may bring a claim or cause of action
against any person who sold 0r otherwise furnished alcoholic beverages
to the intoxicated person, only if:
The intoxicated person was younger than the legal age for the
(a)
consumption of alcoholic beverages at the time the alcoholic beverages were sold or furnished and the person who sold or furnished
the alcoholic beverages knew or ought reasonably to have known at
the time the alcoholic beverages were sold or furnished that the
intoxicated person was yOunger than the legal age for conSumption
of the alcoholic beverages; or
(b) The intexicaCed person was obviOusly intoxicated at the time
the alcoholic beverages were sold or furnished, and the person who
sold or furnished the alcoholic beverages knew or ought reasonably
to have known that the intoxicated person was obviously intOxicated.
(4)
(a) No claim or cause of action pursuant to subsection (3) of
this section shall lie on behalf of the intoxicated person nor on
behalf of the intoxicated person's estate or representatives.
(b) No claim or cause of action pursuant
subsection (3) of
to
this section shall lie on behalf of a person who is a passenger in
an automobile driven by an intoxicated person nor on behalf of the
passenger's estate or representatives.
(S) No claim or cause of action may be brought under this section
against a person who sold or otherwise furnished alcoholic beverages
to an intoxicated person unless the person bringing the claim or cause
of action notified the person who sold or otherwise furnished alco-
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holic beverages to the intexicated person within one hundred eighty
(180) days from the date the claim or cause of action arose by certified mail that the claim or cause of action would be brought.
For
the purposes of this section, the term "alcoholic bever(6)
age" shall include alcoholic liquor as defined in section 23-105,
Idaho Code, beer as defined in section 23-1001, Idaho Code, and wine
as defined in section 23-1303, Idaho Code.

SECTION 2. An emergency existing therefor, which emgrgency is
hereby declared to exist, this act shall be in full force and effect
on and after its passage and approval.

Approved April 3, 1986.

CHAPTER 286
(8.8. No. 1419, As Amended)

AN ACT
RELATING T0 THE UNIFORM CONTROLLED SUBSTANCES ACT; AMENDING SECTION
37-2732,
IDAHO CODE, TO PROVIDE FOR COURT-ORDERED RESTITUTION T0
THE LAW ENFORCEMENT AGENCIES FOR INVESTIGATIVE COSTS; AMENDING
SECTION 37-2744, IDAHO CODE, T0 PROVIDE FOR FORFEITURES 0F MONEY
0R CURRENCY T0 INCLUDE ITEMS EASILY LIQUIDATED TO CASH AND PROCEEDS, T0 PROVIDE FOR FORFEITURES 0F PROPERTY FOUND IN CLOSE PROXIMITY T0 ILLICIT CONTROLLED SUBSTANCES AND PROCEEDS, AND T0 PROVIDE FOR DESTRUCTION OF DRUG AND NONDRUG EVIDENCE ON-SITE; AMENDING CHAPTER 27, TITLE 37, IDAHO CODE, BY THE ADDITION 0F A NEW
SECTION 37-2744A, IDAHO CODE, TO PROVIDE AUTHORITY T0 THE DEPARTMENT 0F LAW ENFORCEMENT T0 RECEIVE DONATIONS FROM FEDERAL ENFORCE-.
MENT AGENCIES AND PRIVATE CITIZENS FOR DEPOSIT INTO THE DRUG
ENFORCEMENT DONATION ACCOUNT; AND PROVIDING SEVERABILITY.
Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 37-2732, Idaho Code, be, and the same
hereby amended to read as follows:

is

37-2732.
PROHIBITED ACTS A -- PENALTIES. (a) Except as authorized
by this act chagter, it is unlawful for any person to manufacture or
deliver, or possess with intent to manufacture or deliver, a control—
led substance.
(l) Any person who violates this subsection with respect to:
a controlled substance classified in schedule I which is
(A)
a
narcotic drug or a controlled substance classified in
schedule II, is guilty of a felony and upon conviction may be
imprisoned f0: a term of years not to exceed life imprisonment, or fined not more than twenty-five thOusand dollars
($25,000), or both;

